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1 INTRODUCTION

2 Plaintiff seeks damages against Defendant from cutting down trees on her two properties in

3 Lake Arrowhead Defendant has cut ten trees in violation ofthe Declaration of Restrictions Grant

4 Deeds and Corporation Quitclaim Deed which prohibit unauthorized tree cutting Her tree cutting

5 also violated her obligations in a signed agreement with Plaintiff Exhibit 26

6 In July 2013 Defendant applied to Plaintiff to cut down some small trees on her house that

7 she was remodeling at 27568 North Bay Rd Lake Arrowhead North Bay This application was

8 approved by Plaintiff however Defendant cut down a large oak tree 18 inches in diameter in

9 August 2013 which was not part of the scope ofthe work approved This tree was cut down in

10 part to improve her lake view Defendant subsequently applied to Plaintiff to remove the tree in

11 question after the fact and additional trees on the property Plaintiff asked for more information

12 before rendering a decision on the proposed tree removal Defendant then retained an engineer for

13 the remodel who signed an agreement on her behalf agreeing to submit any dispute about a

14 violation of the agreement to a hearing by the Plaintiff Defendant then submitted plans for the

15 remodel to Plaintiff which Plaintiff approved

16 In Apri12014 Defendant tree cut down another tree on her North Bay property again

17 without getting approval from Plaintiff This oak tree had a diameter of34 inches

18 In Apri12015 Defendant began remodeling another house she owned in Lake Arrowhead

19 27981 Lakes Edge Rd Lake Arrowhead Lakes Edge She cut down eight trees from 6 to 26

20 inches in diameter She also constructed retaining walls fencing a patio cover and a driveway
21 without obtaining approval from Plaintiff

22 Pursuant to Plaintiffls By Laws and the agreement entered into by Defendant Plaintiff held

23 a hearing to determine the amount of damage assessments for the trees cut down by Defendant The

24 damage assessment for all 10 trees was 40 000

25 Defendant does not deny that she had the trees cut down and constructed retaining walls and
26 a driveway without obtaining approval from Plaintiff Despite the prohibitions against unauthorized

27 tree cuttings in the Declaration ofRestrictions and Corporation Quitclaim Deed and her signed

28
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1 agreement Defendant contends that she is free to cut all trees on her property and doesn t need to

2 get approval for her construction

3 Defendant s properties are located in Arrowhead Woods among about 92 tracts of land

4 surrounding Lake Arrowhead The Arrowhead Woods tracts consist of approximately 9 000 lots

5 approximately 8 000 of which are developed with single family residences Homes in Arrowhead

6 Woods are ofhigher quality and higher value of those in surrounding residential areas The higher

7 quality and value is due to the restrictions on construction and requirements that owners obtain

8 approval from Plaintiff for tree cutting and construction Plaintiff administers the Declaration of

9 Restrictions and Corporation Quitclaim Deed for the tracts in Arrowhead Woods

10 An important factor contributing to the value ofhomes in Arrowhead Woods and the

11 enjoyment ofproperty owners is the natural forest like setting Unlike other residential areas in

12 western San Bernardino mountains property owners in Arrowhead Woods are not allowed to cut

13 trees on their property I

14 Defendant had constructive notice of the Declaration of Restrictions and Corporation

15 Quitclaim Deed when she purchased her properties in Arrowhead Woods In Costa Serena Owners

16 Coalition v Costa Serena Architectural Committee 2009 175 Ca1 App 4th 1175 1196 the Court

17 held recorded property restrictions provide constructive notice of the existence ofproperty

18 restrictions Defendant bought both her properties after the Declaration ofRestrictions was extended

19 by a 55 vote of the property owners

20 Arrowhead Woods is in the unincorporated area of San Bernardino County It is surrounded

21 by National Forest County services have always been sparse and underfunded Building and

22 Safety and Code Enforcement is not active in the San Bernardino mountains Because there is no

23 city and the county does not expend resources in the San Bernardino mountains community

24 standards and maintenance are generally very lax County building standards are lower than those

25 established by Plaintiff If it were not for Plaintiff Arrowhead Woods would lose its high quality of

26 maintenance for homes and property Property owners purchased property in Arrowhead Woods

27 because the values are higher the homes are nicer and the area is better maintained that other parts

28 of the San Bernardino mountains The increase in value due to Plaintiff s efforts could be tens or

3

MANnAT RY RTTT F MRNT RRTFF



1 even hundreds ofmillions of dollars The value ofproperties in Arrowhead Woods would be far

2 less if Plaintiff was not able to enforce the Declaration ofRestrictions and Corporation Quitclaim

3 Deed The very name Arrowhead Woods indicates the importance placed on trees

4 The majority ofproperty owners understand the value of Plaintiff administering the CC Rs

5 This is evidenced by the fact that in 2010 all of the tracts in Arrowhead Woods were renewed by

6 over 55 vote of the property owners This is an overwhelming measure of support considering

7 that doing nothing was considered a no vote

8 Shortly before trial was most recently set Defendant transferred ownership ofboth her

9 properties Plaintiff is not seeking any reliefagainst the new owner Plaintiffonly seeks damages

10 against Defendant

11

12 FACTS

13 NORTH BAY PROPERTY Defendant s North Bay and Lakes Edge properties are both

14 subject to the tree cutting restrictions in a Corparation Quitclaim Deed The Corporation Quitclaim

15 Deed requires owners ofproperty described in the Corporation Quitclaim Deed to obtain permission

16 from Plaintiff before cutting any tree It states the owners of real property in Arrowhead Woods

17 will not cut down remove or alter any living tree unless first approved by an Architectural

18 Committee appointed by the Grantor herein its successors or assigns Plaintiff is the successor to

19 the Architectural Committee as designated in recorded documents The chain of succession for the

20 restrictions in the Corporation Quitclaim Deed will be discussed in the Lakes Edges portion ofthis

21 brief

22 The Declaration of Restrictions provides Such grantees the owners of lots in Tract 7074

23 shall not and shall not permit any person to remove destroy or materially alter the shape of any
24 trees growing on said Tract without the prior consent ofgrantor or its successors and assigns or the

25 Architectural Committee acting in its assigned capacity

26 The Declaration of Restrictions provides The violation or breach of the CC R s gives

27 Plaintiffl the right to prosecute a proceeding at law or in equity against the person or persons who

28
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1 have violated the the CC R s to prevent or enjoin them from so doing to cause said violation

2 to be remedied or to recoverda nages for said violation Emphasis added

3 Title Insurance and Trust Company assigned the rights to enforce the Declaration of

4 Restrictions for Tract 7074 to Plaintiff in 1991 Boise Cascade also assigned the rights to enforce

5 the Declaration ofRestrictions for Tract 7074 to Plaintiff in 1992

6 In 2005 Plaintiff determined that it would attempt to extend the term ofthe Declaration of

7 Restrictions which were going to expire on December 31 2010 To extend the Declaration of

8 Restrictions Plaintiffwould need to obtain the consent of 55 of the owners ofthe area of the tract

9 Plaintiffbought her North Bay property in June 2013 2 2 years after the extension of the

10 Declaration ofRestrictions was recorded She bought the North Bay property to remodel and sell it

ll for a profit

12 On July 30 2013 Defendant submitted a Forest Care Removal Plan requesting removal of

13 14 small trees from 2 8 inches in diameter including 1 oak tree 4 6 inches in diameter and paid the

14 50 application fee On August 5 2013 Plaintiffapproved the request On or about August 24

15 2013 Plaintiff obtained information that a large Oak tree 18 inches in diameter had been severely

16 trimmed at the North Bay property On August 27 2013 Defendant applied to Plaintiff to cut 4 oak

17 trees that she believed were too close to the house and to create a path for access and provide

18 parking She paid the 50 application fee On August 28 2013 Plaintiffls inspector Robert

19 Parkinson reviewed the request for tree removal on site and verified that the tree had been

20 catastrophically trimmed It was 15 feet from the house There was only a partial standing trunk

21 with no branches or leaves and the tree could not be saved He advised the contractor to complete

22 the removal ofthe tree because it could be a potential hazard On August 28 2013 Plaintiff

23 emailed Defendant requesting more information specifically that the trees didn t appear too close to

24 the house and requesting a detail of the path and parking

25 Plaintiffhired an arborist Mikael Ottoson to appraise the value of the 18 inch oak which

26 was removed Mr Ottoson reported the tree was in good health It was 15 feet from the house and

27 the assessed value of the tree was 18 200

28
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1 Defendant retained an engineer Kadtec to submit plans for the remodel to Plaintiff and he

2 executed a Plan Application Agreement for Defendant on September 11 2013

3 In the Agreement Defendant agreed in section 3 to Strictly observe and perform all

4 provisions ofthe Declaration of Restrictions for Defendant s Tract and all rules or regulations of

5 AWAC Defendant also agreed that she was personally liable for any and all damages to

6 Plaintif in connection with the construction If trees are removed without prior written

7 approval by Plaintiffl Defendant agreed to pay damages for the tree

8 Defendant also agreed in section 7c that A reasonable fine may also be imposed for

9 breach of this Agreement so long as Defendant is given at least 15 days prior written notice

10 On September 14 2013 Plaintiff approved the plans for the remodel submitted by Kadtec
11 Exhibit 28 The plans included a diagram that did not depict the 18 inch oak tree that Defendant

12 had cut down 3 The approval stated that any changes had to be resubmitted Failure to re

13 submit can result in a fine pursuant to the terms of the Plan Application Agreement and pursuant to

14 7c reasonable fine may be imposed for breach ofany terms The remodel was done in accordance

15 with the plans except as described below

16 Plaintiff wrote Defendant two letters on October 9 2013 and November 13 2013 requesting

17 that Defendant pay the damages for the tree for the tree Defendant did not respond and Plaintiffls

18 attorney wrote a letter to Defendant requesting that Defendant pay the damages for the tree as

19 established by the arborist Defendant responded with an email stating that the tree cut down

20 because it was a fire hazard was an obstacle to parking and it was blocking my lake view
21 Kate Defendant s engineer then submitted a second set ofplans on behalf ofDefendant for

22 the remodel which changed the railing for her decks This set of plans did show the18 inch oak

23 which was no longer there This is the set of plans that Defendant contends shows approval of the

24 tree However the tree depicted on the plans had already been removed The second set ofplans

25 was approved on February 27 2014 The plans included two pictures which depicted a large oak

26 tree to the left of the house

27 On or about Apri13 2014 Defendant caused a second oak tree on the North Bay property to

28 be cut down This oak tree was to the left of the house and is depicted in the two photos on Exhibit

6
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1 35 the second set of plans submitted by Defendant s engineer Defendant never requested approval

2 to remove the second tree The second oak tree was massive It had diameter of 34 inches The

3 value of the tree was assessed at 43 900 by the arborist

4 Defendant listed the property for sale which included two of the lake view Defendant

5 obtained by cutting down the first tree

6 Pursuant to the Plan Application Agreement Plaintiff sent Defendant a notice of a hearing to

7 impose areasonable fine The amount imposed by for the first tree was reduced to 12 000 and the

8 amount for the second tree was reduced to 16 000 for total damages of 28 000 for the two trees

9 cut on the North Bay property

10

11 LAKES EDGE PROPERTY Restrictions on cutting trees and requirements to get approval for

12 construction on the Lakes Edge property have been in effect for almost 100 years Defendant s

13 Lakes Edge property is subject to the tree cutting restrictions in the Corporation Quitclaim Deed

14 The Corporation Quitclaim Deed requires owners ofproperty described in the Corporation

15 Quitclaim Deed to obtain permission from Plaintiff before cutting any tree It states the owners of

16 real property in Arrowhead Woods will not cut down remove or alter any living tree unless first

17 approved by an Architectural Committee appointed by the Grantor herein its successors or

18 assigns Plaintiff is the successor to the Architectural Committee designated in recorded

19 documents The recorded documents require the owner of the Lakes Edge property to get prior

20 approval from Plaintiff before constructing improvements such as retaining walls fencing a patio

21 cover and a driveway The chain of succession for the restrictions in the Corporation Quitclaim

22 Deed is discussed below

23 In 1922 a Grant Deed was recorded for Tract 53 in which Arrowhead Mutual Service

24 Company was granted All the trees and all the roots branches and parts thereof growing on that

25 may hereafter grow stand or be upon Tract 53 The Grant Deed on page 2 also stated Each and

26 every of the rights easements and or servitudes granted and established hereunder and hereby

27 shall at all times be and remain a continuing right easement and or servitude which may be

28 exercised enjoyed used and or assigned at any time and from time to time and the exercise
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1 enjoyment use and or assignment ofany such right easement and or servitude shall never affect or

2 impair the power of said Grantees its successors and assigns to again exercise enjoy use and or
3 assign such right easement and or servitude at any subsequent time

4 Also in 1922 a Grant Deed was recorded for Tract 53 in which Title Insurance and Trust

5 Company was granted the real property in Tract 53 subject to the restrictions in the Grant Deed and

6 an exception for the trees 2 g The Grant Deed also established an Architectural Committee in

7 which Arrowhead Mutual Service Company was delegated the right to appoint members of the

8 Architectural Committee The Architectural Committee was granted the authority to approve or

9 reject applications to erect improvements of any kind or nature in Arrowhead Woods Article

10 Third requires the owner of any lot in Tract 53 to get approval of the Architectural Committee

11 before constructing any building in Tract 53 Article Eleventh requires the owner of any lot in Tract

12 53 to get approval of the Architectural Committee before constructing a wall fence or any other

13 structure in Tract 53 This provision applies if the improvement would require a permit from the

14 City of Los Angeles The retaining walls fencing a patio cover and a driveway all would require a

15 permit if they were built in the City ofLos Angeles Article Fourteenth provides that the

16 restrictions inure to the benefit of the Grantor s successors and assigns and that violations ofthe

17 restrictions may be prevented by an injunction It also provides that The remedies herein

18 contained shall be cumulative and one shall not be exclusive ofthe other

19 The same property description appears in the documents which complete the chain of title

20 Grant Deed Corporation Quitclaim Deed and Corporation Quitclaim Deed That property

21 description is Township Two North Range 3 West San Bernardino Meridian

22 Also in 1922 a Grant Deed was recorded for Tract 53 in which the property restrictions for

23 Tract 53 were conveyed to Arrowhead Mutual Service Company

24 Forty two years later in 1964 the Arrowhead Woods Property Owners Association entered

25 into an Agreement of Settlement and Compromise with Arrowhead Mutual Service Company in
26 which Arrowhead Mutual Service Company agreed to record a quitclaim deed that the trees in

27 Arrowhead Woods would be conveyed to the owners of the lots in Arrowhead Woods However

28 such quitclaim shall be subject only to an express provision that the property owner will not cut

g
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1 down remove or alter any living tree unless first approved by an architectural committee appointed

2 by Arrowhead Mutual Service Company The Ageement and Compromise was recorded

3 The Corporation Quitclaim Deed was recorded in 1965 It provided that Arrowhead Mutual

4 Service Company granted the owners of the lots in Arrowhead Woods title to the trees on the lots

5 but that the owners could not cut down remove ore alter any living tree unless first approved by an

6 Architectural Committee appointed by the Arrowhead Mutual Service Company or its successor

7 or assigns

8 Arrowhead Mutual Service Company then assigned its of forfeiture enforcement revision

9 and reentry whether vested conditional or contingent upon breach ofcovenants conditions and

10 restrictions imposed by the grantor ore its predecessors in interest in Township 2 Range 3 West

11 San Bernardino Base and Meridian to Arrowhead Lake Association Thus the enforcement of

12 restrictions on cutting of trees and construction were conveyed to Arrowhead Lake Association

13 The land covered by the assignment included both Defendant s properties

14 Arrowhead Lake Association then assigned these rights to Plaintiff Plaintiff has the rights

15 to restrict tree cutting and the rights to require approval of construction on Lakes Edge

16 Defendant purchased Lakes Edge in 2014 In Apri12015 she began to remodel the property

17 and had another 8 trees cut down She didn t obtain prior approval from Plaintiff for the remodel or

18 cutting the 8 trees She also failed to get a permit from San Bernardino County Building

19 Department and a stop notice was issued against her Her remodel included retaining walls a deck

20 and a driveway that require approval by Plaintiff The 8 trees were valued at over 25 000 by the

21 arborist According the damage assessment schedule the damage assessment amount was about

22 25 000 Afternotice and hearing Plaintiff reduced the damage assessment to 12 000 Pursuant

23 to the Corparation Quitclaim Deed Defendant is liable to Plaintiff for damages of 12 000 and

24 Plaintiff is entitled to an injunction requiring Defendant not to cut any more trees and apply for a

25 permit for the retaining walls fencing a patio cover and driveway

26

27

28
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1 I

2 COURTS LIBERALLY INTERPRET CC Rs

FOR THE BENEFITOF THE ENTIRE COMMUNITY
3

4 InNahrstedt v Lakeside Village Condominium Association 1994 8 Ca1
4th

361 368 the

5 Supreme Court said that Courts enforce the covenants conditions and restrictions contained in

6
the recordeddeclaration ofa common interest development unless unreasonable The Court

7
further stated as follows

8

9 Because a stable and predictable living environment is crucial to the success of

10 condominiums and other common interest residential developments and because recorded use

11 restrictions are a primary means of insuring the stability and predictability the Legislature in

12
section 1354 has afforded such restrictions a presumption of validity and has required challengers

13

that they demonstrate the restriction s unreasonableness by the deferential standard applicable to
14

15 equitable servitudes Under this standard established by the legislature enforcement of a restriction

16 does not depend upon the conduct of a particular condominium owner Rather the restriction must

1 be uniformly enforced in the condominium development to which it was intended to apply unless
18

the plaintiff owner can show that the burdens it imposes on affected property so substantially
19

outweigh the benefits of the restriction that it shall not be enforced against any owner
20

21 Although the opinion stated above was for a common interest development which

22 Arrowhead Woods is not the policies are analogous and are based on policies applicable to

23
equitable servitudes

24
At 372 the Court stated Use restrictions are an inherent part of any common interest

25

26 development and are crucial to the stable plain environment of any shared ownership arrangement

27 Anyone who buys a unit in a common interest development with knowledge of its owner s

28 association discretionary power accepts the risk that the power may be used in a way that benefits

to
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1 the community for harms the individual Generally courts will uphold decisions made by the

2
governing board of an owner s association as long as they represent good faith efforts to further the

3

purposes of the common interest development are consistent with developments governing
4

5
documents and comply with public policy Thus subordination of individual property rights to the

6 collective judgment of the owner s association together with the restrictions on the use of real

7 property compromise the chief attributes ofowning property in a common interest development

g
Although Arrowhead Woods is not a common interest development the policies as stated

9
above apply to the Defendant s properties Defendant purchased both her properties with

10

11
constructive notice of the Declaration of Restrictions and the Corporation Quitclaim Deed Since

12 Defendant purchased her properties she has benefited from the Declaration of Restrictions by

13 enjoying the highest quality mountain residential area in Southern California and high property
14

values in Arrowhead Woods If Defendant wanted to own property in an area where the standards
15

were not so stringent and where she could cut down all trees on her properties and build whatever
16

1 she wanted there are many other areas in the San Bernardino County including other mountain

18 areas and the desert where she could have bought property for her real estate speculation

19 Defendant bought both properties after Plaintiffls extensive media campaign to extend the

20
Declaration ofRestrictions and after the Declaration ofRestrictions had been extended She had

21

constructive and actual notice ofthe Declaration of Restrictions
22

23 In Clark v Rancho 1989 216 Ca1 App 3d 606 620 the plaintiff a homeowner had the

24 burden of stating aprima facia case entitling him to relief Citation omitted To prevail he had to

25
convince a trier fact the wide latitude ordinarily accorded administrative and quasi public

26
administrativebodies in their decision making had been exceeded The Association s authority

27

28 was derived from CC Rs just like Plaintiff s authority in this action The Court further stated

ti
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I

1 Where the subject agency or association is in the business of land use planning the rules are well

2
established It is a settled rule of law that homeowners associations must exercise their authority to

3

approve or disapprove an individual homeowner s construction or improvement plans in conformity
4

with the declaration of covenants and restrictions and in good faith
5

6 In Dolan King v Rancho Santa Fe Association 2000 81 Ca1 App 4ih 965 973 74 the court

7 discussed the rule ofjudicial deference to community association board decision making is set out
g

by the California Supreme Court in Nahrstedt The Association s authority was derived from
9

CC Rs just like Plaintiff s authority in this action At 975 the court stated the California
10

11 Supreme Court has made it clear that restrictions on the use of property contained in covenants

12 recorded with a County Recorder are presumed to be reasonable and will be enforced uniformly

13 against all residents of the common interest development unless the restriction is arbitrary imposes
14

burdens on the land it effects and substantially outweighs the restriction of benefits to the
15

development s residents or violates a fundamental public policy Citation omitted Such
16

1 deference to the originating covenants conditions and restrictions protects the general expectation

18 of condominium owners that restrictions in place at the time they purchased their units will be

19
enforceable Citations omitted Restrictions are evaluated for reasonableness in light ofthe

20
restriction s effect on the project as a whole not from the perspective ofthe individual owner

21

citation omitted Accordingly courts do not conduct a case by case analysis of the restrictions to
22

23 determine the effect on an individual owner we must consider the reasonableness ofthe restrictions

24 by looking at the goals and concerns of the entire development

25
In Dolan King and Clark the Court was determining the reasonableness and effect on the

26

entire community of CC Rs in a high value residential development like Arrowhead Woods Just
27

28 like in the present case the Court is not to judge whether or not the effect of the tree cutting

12
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1 prohibition was fair or reasonable to Defendant it must consider whether or not the restrictions

2 benefit the Arrowhead Woods community especially Tract 7074 as a whole The Court adopted the
3

policies in Nahrstedt At 977 the Court further stated that restrictions made by a board of directors
4

5
that are not found under the CC Rs are viewed under a straight reasonableness test so as to

6 somewhat fetter the discretion ofthe board ofdirectors

7 The discretion given to Plaintiff and the policy supporting enforcement of CC Rs is

g
applicable to decide whether 1 the tree cutting restrictions in the Declaration ofRestrictions are

9
reasonable 2 whether Plaintiffls method of obtaining the property owner s signatures of the

10

11
CC R Renewal Ballot was reasonable 3 whether the decision to impose the damage assessments

12 for tree cutting in Plaintiff s By Laws Exhibit 20 was reasonable and 4 whether the amount of

13 damages imposed was reasonable

14
To extend the Declaration of Restrictions Plaintiff gave each property owner an opportunity

15
to decide whether or not to extend the Declaration ofRestrictions Letters were sent to all the

16

17 property owners A property owner who decided not to return a CC R Renewal Ballot effectively

18 voted no Only property owners who wanted to extend the provisions signed and returned a

19 CC R Renewal Ballot A property owner who wanted to extend the Declaration of Restrictions
20

had to sign the CC R Renewal Ballot put it in an envelope apply a stamp and mail it All other
21

property owners were considered to be a no vote Such a procedure not only is consistent with
22

23 the provisions in the Declaration ofRestrictions it is fair to those who did not want to extend the

24 Declaration of Restrictions or who didn t care A property owner who did not want to extend the

25
Declaration of Restrictions or who simply didn t care didn t have to do anything Such property

26

owners didn t even have to vote Not doing anything counted as a no vote During the years of
27

28
effortsto obtain the CC R Renewal Ballots there was no organized opposition The 62 ofvoters

13
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1 of CC R Renewal Ballots was an extremely high rate of participation Recent voter participation

2 in California has been is as low as 10 20 A 62 yes vote ofall eligible voters is an

3
extraordinarily high percentage and shows the overwhelming support to extend the Declaration of

4

Restrictions
5

6 In Clear Lake Reviria Community Association v Cramer 2010 182 Ca1 App
4th

459 466

7 the Court said Use restrictions contained in a recorded declaration are afforded a presumption of

g
validity and enforced unless found unreasonable under a deferential standard While use

9

restrictions outside the declaration are not afforded the same presumption of validity they are
10

11 nonetheless enforced unless they fail a straight reasonableness test

12 Plaintiff established in its By Laws a reasonable procedure for assessing damages and
13 monetary assessments for unauthorized tree removal Both Defendant s properties are very visible
14

as they are on main roads One tree on the North Bay property was cut in part to obtain a lake view
15

If tree cutting for lake views were allowed the natural forest in Lake Arrowhead would be
16

1 destroyed It is reasonable for Plaintiff to establish a schedule and formula to establish the damages

18 for unauthorized tree removal under the Declaration ofRestrictions the Corporation Quitclaim

19 Deed and the Plan Application Agreement Plaintiff could have imposed a much larger amount of
20

damages but used its discretion to reduce the amount
21

The By Laws established a schedule for the damage assessment for unapproved tree cutting22

23 The damage assessment for a tree 6 12 inches is 5000 10 000 for a tree 13 24 inches and

24 20 000 for a tree 25 inches or more in diameter at 4 z feet The assessment is doubled if the tree is

25
cut for a lake view After the hearing according to the By Laws the damages to the two trees cut

26
on North Bay were reduced by about 66 The damages to the eight trees cut on Lakes Edge were

27

28
reduced by about 50

14
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1 In Costa Serena Owners Coalition v Costa Serena Architectural Committee 2009 175

2
Ca1 App 4

h

1175 the Court held that covenants conditions and restrictions were liberally construed
3

in favor ofpromoting the policies set forth above At 1199 the Court said It is our duty to
4

interpret the deed restriction in a way that is both reasonable and carries out the intended of the
5

6 contract citations omitted The same rules that govern the interpretation of contracts apply to the

7 interpretation of CC R s Citation omitted The language of the CC R s governs if it is clear

g
and explicit and we interpret the words in their ordinary and popular sense unless a contrary intent

9

is shown The parties intent is to be ascertained from the writing alone ifpossible
10

11
Under either standard the deferential standard or the straight reasonableness test the

12 prohibition against tree cutting is enforceable the method used by Plaintiff to afford property

13 owners a vote to extend or not to extend the Declaration ofRestrictions was reasonable and the

14
amount of damages imposed after the hearing is reasonable Under polan King the Court measures

15

the benefit to the entire community not the benefit or detriment to individual owners such as
16

1 Defendants Dolan King at 973 74 The benefit to the entire community is that the natural forest is

18 maintained

19
II

20
THE RESTRICTIONS IN THE DECLARATION OF RESTRICTIONS

21

AND THE GRANT DEEDS APPLY TO DEFENDANT S PROPERTIES
22

23 In Citizensfor Covenant Compliance v Anderson 1995 12 Cal
4th

345 353 the court held

24 that when a covenant runs with the land it not only binds the person who entered into it but also
25

later owners and assigns who did notpersonally enter into iY Both Grant Deeds provide the

26

restrictions contained in them are binding on the successors to the property to which the Grant
27

28 Deeds apply At 348 the Court said because the CC R s were recorded before any of the

ts
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1 properties they purport to govern were sold thus giving all buyers constructive notice oftheir

2
existence The Court held that if a declaration establishing a common plan for the ownership of

3
property in a subdivision and containing restrictions upon the use of the property as part of the

4

5
common plan is recorded before the execution ofthe contract of sale describes the property it is to

6 govern and states that is to bind all purchasers and their successors subsequent purchasers who

7 have constructive notice the recorded documents are deemed to intend and agree to be bound by
g

and to accept the benefits of the common plan and the restrictions

9
At 361 the Court said From the recordation of the first deed which effectively imposes

10

11 restrictions on the land conveyed and that retained by the common grantor the restrictions are

12 binding upon all subsequent grantees of the parcels so affected who take with notice thereof

13 notwithstanding that similar clauses have been omitted from their deeds
14

The Grant Deeds and the Declaration ofRestrictions imposing restrictions on the Lakes
15

Edge and North Bay properties are enforceable under the holding Citizens for Covenant
16

1
Compliance The holding is to be applied retroactively Citizens for Covenant Compliance at 367

18 The benefit ofthe enforcement CC Rs as equitable servitudes in Arrowhead Woods was

19
confirmed by the court in Arrowhead Service Co v Faust 1968 260 Ca1 App 2d 567

20
III

21

THE CC R RENEWAL BALLOTS SUBSTANTIALLY COMPLIEDWITH
22

23 THE PROVISIONS IN THE DECLARATION OF RESTRICTIONS

24 The Declaration of Restrictions contained certain requirements for obtaining consent for

25
approval of the property owners to extend the CC Rs Plaintiff substantially complied with these

26
provisions Due to the large number properties in Arrowhead Woods the fact that about 60 of the

27

28
properties wereownedby second home owners that almost 10 ofthe properties were

16
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1 unimproved and that many properties were either in foreclosure or bank owned after 2007 the

2 method used by Plaintiff gave the best opportunity for property owners to either extend or not
3

extend the Declaration ofRestrictions
4

5
Obtaining signed consents from 55 thousands of property owners was a daunting

6 challenge The consent of62 of the property owners for all the tracts is evident by their

7 signatures Adding a notarization would not make the consent more ofa consent There are no

g
allegations that any of the consents were forged or improperly obtained There was no organized

9
opposition during the process ofobtaining the signatures on the CC R Renewal Ballots Because

10

11
the Declaration of Restrictions required 55 approval simply not voting ignoring the opportunity

12 to obtain a signature not caring or even just being unaware of the process all constituted a no

13 ballot All of the tracts renewed The overwhelming support of continuing the restrictions is
14

extremely strong evidence of the importance and vital nature of continuing the enforcement of the
15

Declaration of Restrictions
16

17
In City of San Jose v Superior Court 1974 12 Ca1 3d 447 455 the Supreme Court

18 discussed substantial compliance The Court said in the context of regarding government tort

19
claim the substantial compliance test was there some compliance with all of the statutory

20
requirements and if so is this compliance sufficient to constitute substantial compliance

21

In this action there is ample evidence that there was compliance with the provisions of the
22

23 Declaration of Restrictions to extend this term There are written documents signedby over 55 of

24 the property owners 62 of the owners that they agreed to extend the Declaration of Restrictions

25
Under the Costa Serena case such compliance is substantial compliance

26

In Tolstoy Construction Co v Minter 1978 78 Ca1 App 3d 665 670 the Court discussed
27

28
substantial compliance in a construction case The Court said The doctrine of substantial

i

MAN1 ATnRY SRTTT FMFNT RRTRF



1 performance has been recognized in California since at least 1921 The Court said if there has

2
been a substantial performance thereof by the contractor in good faith where the failure to make

3
full performance can be compensated in damages by deducting from the price or allowed by a

4

5
counter claim and the omissions and deviations were not willful or fraudulent and do not

6 substantially affect the usefulness ofthe building for the purposes was intended

7 In this case applying substantial performance and substantial compliance would allow

g
enforcement of the Declaration of Restrictions based upon the good faith in Plaintiff of obtaining

9

majority and 55 of the consent of property owners as evidenced by extension of all of the tracts
10

11 and the benefit conferred on the property owners

12 IV

13 PLAINTIFF IS ENTITLED TO DAMAGES IMPOSED BY THE BY LAWS

14
In Baker v Ramirez 1987 190 Ca1 App 3d 1123 the Court discussed the damages of

15
recoverable in a tree cutting case At 1137 the Court stated

16
The measure of damages for tortious injuries to property is the amount which would

17
compensate for all detriment proximately caused thereby Civil Code Section 3333 There is no

18
fixed rule for the measure of such damages citations omitted One measure is the value of the

19
property before and after the injury However an alternative measure is the cost of restoring the

20
property to its condition prior to injury citation omitted Whichever measure is the most

21
propriate to compensate the injured party for a loss sustain in a particular case is the one wl ich

22
should be adopted emphasis added In this case the most appropriate measure is the damage

23
assessment according to the schedule in Plaintiff s By Laws Plaintiff even reduced the damage

24
assessment for every tree in an effort to be fair and reasonable

25
The By Laws established a schedule for the damage assessment for unapproved tree cutting

26

The damage assessment for a tree 6 12 inches is 5000 10 000 for a tree 13 24 inches and
27

28
20 000 for a tree 25 inches or more in diameter at 4 z feet The assessment is doubled if the tree is

ig

MANI ATnRY SRTTT RMFNT RRTFF



1 cut for a lake view These amounts are roughly comparable to the values established by the

2
arborist Mikael Ottoson Exhibits 25 36 and 37 After the hearing according to the By Laws

3
Exhibit 20 and damages to the two trees cut on North Bay werereduced by about 66 The

4

damages to the eight trees cut on Lakes Edge werereduced by about 50 Exhibit 20 Exhibit 39
5

6 2 3

7 InHassoldt v Patrick Media Group Inc 2000 84 Ca1 App
4th

153 167 68 the Court

g discussed the applicable measure ofdamages for tree cutting The Court said The usual measure

9 of damages in a case involving damage to a tree is the difference between the value of the real
10 property before and after the injury Citation omitted There are several corollaries to this

11 general rule First an alternative measure of damages is the cost of restoring the property to its

12 condition prior to the injury citations omitted The cost to restore the trees of comparable size

13 and health was established by the certified arborist Exhibits 25 36 37 and 44 Plaintiff used its

14 discretion to reduce that amount which has greatly benefited Defendant

15 The flexibility in awarded damages in tree cases is found in Crowfoot Lumber Inc v Ford

16 1961 191 Ca1 App 2d 238 247 48 In that case as an alternative to the value of the tree the

17 plaintiffwas awarded the amount of money received by the defendants for converting the trees
18 This shows especially in cases where a tree is cut the plaintiff is allowed flexibility in pursuing its
19 damages

24 The Declaration of Restrictions Article XI b specifically allows Plaintiff to recover

21 damages for violation of the Declaration ofRestrictions The most appropriate measure of

22 damages is the damage assessments established by Plaintiffaccording to the schedule in the By

23 Laws after notice and hearing

24 Defendant agreed to be liable for damages established by Plaintiff in the Plan Application
25 Agreement She agreed that Plaintiffcould hold ahearing to impose the damages Exhibit 26

26 Plaintiff s schedule of damages in the By Laws is generally less than the values established by the

27 arborist Plaintiffreduced the damage assessment even more at the hearing Exhibit 39 2 3

28

19
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1 Under Maxims of Jurisprudence Plaintiff is entitled to damages for the trees cut by

2 Defendant on both properties Civil Code section 3523 states For every wrong there is a remedy

3 Clearly under both the Declaration ofRestrictions and Grant Deed Defendant must obtain

4 Plaintiff s approval before cutting any trees on her properties If Defendant were allowed to cut

5 trees and not have to pay damages with an injunction being the only consequence Plaintiffls

6 remedy would be hollow Even if attorney s fees are awarded without an award of damages

7 Plaintiff would be without a remedy

8 V

9 PLAINTIFF S CLAIMS ARE NOT BARRED BY

10 THE MARKETABLE TITLE ACT

11

Plaintiff anticipates that Defendant will assert that the Marketable Title Act Civil Code
12

section 880 020 et seq MTA bars Plaintiffls claims under the Declaration of Restrictions

13
Exhibit 1 Grant Deeds Exhibits 4 and 5 and or Corporation Quitclaim Deed Exhibit 8 The

14
MTA was enacted to promote the policy that real property should be freely alienable and

15 marketable Section 880 020 a 1 There is no evidence that the restrictions in the Declaration of

16 Restrictions Grant Deeds or Corporation Quitclaim Deed affect the Defendant s ability to sell her

17 property Instead she bought four properties in Arrowhead Woods which means somebody sold

1 g them to her She has since sold three of the properties She has no evidence that the Declaration of

19 Restrictions Grant Deeds or Corporation Quitclaim Deed has caused any problems to her in selling

20
her four properties Hundreds ofproperties are sold every year in Arrowhead Woods The MTA

was directed at interests that are no longer valid or have been abandoned or have otherwise
21

become obsolete Section 880 020 a 2 The provisions ofthe Declaration ofRestrictions Grant
22

Deeds and Corporation Quitclaim Deed haven t been abandoned because Plaintiff actively enforces
23

them They are not obsolete because they serve an even more important purpose now then when
24

they were first enacted almost 100 years ago protecting the forest the trees and preserving the high
25

quality of the residential area known as Arrowhead Woods The 62 ofthe owners in the tract that

26 voted to extend the Declaration of Restrictions certainly don t believe they are obsolete

27
Whether the Declaration ofRestrictions Grant Deeds or Corporation Quitclaim Deed is no

28

longer enforceable is the subject of the trial There is no court decision or statute making them

20
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1 unenforceable The MTA applies to Ancient Mortgages and Deeds ofTrusts Mineral Rights

2 Unexercised Options Unperformed Contracts for Sale of Real Property Abandoned

3 Easements and Powers ofTermination The Declaration ofRestrictions Grant Deeds or

4 Corporation Quitclaim Deed are not any of these interests except for perhaps a power of

5
termination However Plaintiff does not seek to exercise a power oftermination Since there is no

interest to which the MTA applies and Plaintiff does not seek to exercise a power oftermination
6

Plaintiff is not required to record a Notice ofIntent Section 880 310 as Defendant claims
7

8
CONCLUSION

9
Plaintiff will demonstrate that it is the successor to the Architectural Committees established

10
in both the Declaration ofRestrictions and Corporation Quitclaim Deed The Corporation

11

Quitclaim Deed has no expiration The Declaration of Restrictions was properly extended by 55
12

of the owners of Tract 7074 These restrictions are beneficial to all property owners in Arrowhead
13

Woods Thousands ofproperty owners have purchased their lots in reliance on Plaintiffls ability to
14

enforce the Declaration ofRestrictions and Corporation Quitclaim Deed

15
Defendant is not allowed to put her own interest ahead of all ofthe other property owners in

16
Lake Arrowhead The standard is what benefits the community in general not what is beneficial

17
for the Defendant in her particular situation By purchasing a property with subject to Declaration

18

of Restrictions and Corporation Quitclaim Deed the Defendant agreed to abide by them and has
19

benefited from them Defendant also agrees to comply the Declaration of Restrictions and
20

Corporation Quitclaim Deed in the Plan Application Agreement

21
An overwhelming majority number ofproperty owners in Arrowhead Woods desired that

22
Plaintiff continue to enforce restrictions which are beneficial to thousands ofproperties in

23
Arrowhead Woods Defendant selfishly want only her interests to be considered not the interests of

24
thousands of property owners If Defendant was to prevail the effect could be that Plaintiff would

25
not be able to enforce restrictions in the Declarations of Restrictions and Corporation Quitclaim

26
Deed which are clearly beneficial to all of the property owners in Arrowhead Woods and desired

27

by an overwhelming majority of the property owners The value of property in Arrowhead Woods
28

would be considerably devalued by tens of millions or hundreds of millions of dollars

2
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1 Plaintiff is entitled to damages according to the damage assessments which were determined

2 after notice and hearing 40 000 She agreed to pay the damages when the engineer signed the Plan

3 Application Agreement on her behalf

4 Defendant wants her own selfish interests to be more important than the thousands of

5 property owners who voted to extend the Declaration ofRestrictions Defendants want to lower

6 property values in Arrowhead Woods by tens or hundreds or millions of dollars to save themselves

7 40 000 Defendant has already sold her properties Arrowhead Woods has prospered and thrived

8 under Declaration ofRestrictions and Corporation Quitclaim Deed for almost 100 years

9 Arrowhead Woods can prosper and thrive for another 100 years if the Court is faithful to the

10 majority vote ofthe property owners

11 Arrowhead Woods is a unique mountain residential area in Southern California There is no

12 other mountain resort where people can live and vacation in the mountains and enjoy the trees in a

13 high quality residential area

14 What is more important The desires ofone property owner or thousands ofproperty

15 owners

16 What is more of a loss 40 000 or tens or hundreds ofmillions ofdollars

17 What is more lasting Defendant s real estate speculation and her desire to cut down trees on

18 their property or preservation ofbuilding standards property maintenance and preserving the forest

19 in Arrowhead Woods as it has been for the last 90 years

20 In modern times change occurs rapidly It s worthwhile to preserve neighborhoods that

21 have lasted 90 years It s worthwhile to preserve trees that lived for hundreds ofyears The law

22 requires and policy promotes extension and enforcement of the Declaration Restrictions and

23 Corparation Quitclaim Deed far the benefit of the entire community To do otherwise would

24 irreparably harm the thousands of lot owners who have paid hundreds of millions of dollars in

25 reliance on Plaintiff being able to enforce the restrictions in the Declaration Restrictions and

26

27

28

22
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1 Corporation Quitclaim Deed

2

3 Dated December 8 2017 LAW OFFICES OF JOHN G WURM

4

5 By
JOHN G WURM Attorney for

6 Arrowhead Woods Architectural

Committee Inc

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 PROOF OF SERVICE

2 I am employed in the County of San Bernardino State of California I am over the age
3

of 18 and not aparty to the within action My business address is Post Office Box 1875 Lake
Arrowhead California 92352

4

On December 8 2017 I caused to be served the document s described as
5

MANDATORY SETTLEMENT CONFERENCE BRIEF on the interested party ies in this
6 action by placing a true copy thereof enclosed in a sealed envelope and addressed as follows

7 Robert G Berke
Berke Law Offices Inc

g
21911 Sherman Way

9 Canoga Park CA 91303 1944

10 BY FACSIMILE I transmitted by facsimile machine to the fax number indicated
below a true and correct copy of the document described above to counsel indicated below

11
The foregoing document was transmitted by facsimile transmission and the transmission was

12 reported as completed and without error

13 X BY U S MAIL I caused such envelope s to be deposited in the mail at Lake

Arrowheadl California with the postage thereon fully prepaid I am readily familiar with the
14 firm s practice of collection and processing correspondence for mailing It is deposited with

15 U S Postal Service on that same day in the ordinary course of business I am aware that on
motion of the party ies served service is presumed invalid if postal cancellation date or

16 postage meter date is more than one day after the date of deposit for mailing in affidavit
1

BY PERSONAL SERVICE I caused a true copy of said document s to be hand
1 g delivered to the addressee s via a person who is not a party to this action or a California

registered process server If required said registered process server s original proof ofpersonal
19 service will be filed with the court immediately upon its receipt
20

BY ELECTRONIC TRANSMISSION Based on a court order or an agreement of

21 the parties to accept service by electronic transmission I caused the documents to be sent to the
persons at the electronic notification addresses listed

22

23
X STATE I declare under penalty of perjury that the foregoing is true and correct and

this document was executed on December 8 2017 at Lake Arrowhead California

24

FEDERAL I declare that I am employed in the office ofa member of the bar ofthe
25 Court at whose direction the service was made

26
zanne DeSalle

27

28
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